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STATEMENT OF THE CASE 
(1) Nature of the Case: 
Claimant Mitchell \V. Kennedy (Claimant) received an Eligibility 
Determination and two Determinations of Overpayment from the Idaho Department 
of Labor (Department) with more than enough time to appeal, but because of other 
personal priorities he only "glanced" at the Determinations when he received them. 
Tr. p. 11, LL 23-25, p. 12, LL 1-2. When he got around to doing something about them 
it was too late to file a timely appeal. Tr. p. 14, LL 8-15. Claimant appeals an 
Industrial Commission (Commission) Decision finding his appeal untimely. Because 
Claimant's appeal was untimely, the Commission held that it had no jurisdiction to 
review the decision of the appeals examiner denying Claimant unemployment 
insurance benefits. 
(2) Course of the Proceedings Below: 
On August 13, 2013, the Department mailed an Eligibility Determination 
Unemployment Insurance Claim (Eligibility Determination) to Claimant finding him 
ineligible for benefits he had already received. Exhibit 19. It also mailed him two 
Determinations of Overpayment on August 13, 2013, finding he was overpaid benefits 
and required to repay them. Exhibit 20. On August 29, 2013, Claimant filed a protest 
with the Department. Exhibit 22, p. 2. 
BRIEF OF RESPONDENT 
DEPARTMENT OF LABOR 
The Department mailed a Notice of Telephone Hearing to Claimant on 
September 10, 2013, notifying him a Department Appeals Examiner would hold a 
hearing on September 24, 2013 to determine if he filed a timely appeal. Exhibit 1. 
At the hearing Claimant, represented by counsel, was the only witness to offer 
testimony. The Appeals Examiner determined that Claimant did not file a timely 
appeal, so he did not take testimony from Claimant or any of the other witnesses on 
any of the other issues listed on the Notice of Hearing. Tr. p. 20, LL 19-25; p. 21, LL 
1-5. The Appeals Examiner issued a Decision finding Claimant's appeal was not 
timely and therefore, he had no jurisdiction to hear Claimant's appeal. R. p. 1-4. 
Claimant filed a timely appeal to Commission. R. pp. 7-12. The Commission 
issued its Decision and Order on December 5, 2013, based on a de novo review of the 
record that included the exhibits admitted by the appeals examiner at the hearing 
and an audio recording of the hearing. Idaho Code § 72-1368(7); R. pp. 17-23. The 
Commission concluded that Claimant failed to file a timely protest of the Eligibility 
Determination and the Determinations of Overpayment and that it would not hold a 
new hearing to consider additional evidence Claimant offered with his appeal. R. pp. 
17-13. Claimant filed a timely motion for reconsideration that the Commission 
denied on January 13, 2014. R. pp. 24-31. On February 24, 2014, Claimant filed a 
Notice of Appeal with this Court. R. pp. 32-33. 
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(3) Statement of Facts: 
Claimant has successfully filed seven claims for unemployment benefits 
between January 11, 2010 and January 7, 2013. Exhibit 9, p. 1. When he filed his 
last claim for benefits, Claimant provided 618 N. Park Drive, Coeur d'Alene, Idaho 
83814 as his mailing address. Tr. p. 15, LL 21-25; p. 26, LL 1-4. 
On August 13, 2013, the Department mailed an Eligibility Determination to 
Claimant's mailing address at 618 N. Park Drive. Exhibit 19. Tr. p. 5, L. 25; p. 6, LL 
1-2; p. 15, LL 21-25. The Eligibility Determination gave Claimant the following 
information: 
8/13/2013 
Date Of Mailing 
8/27/2013 
Last Day To Protest 
PROTEST RIGHTS 
If you disagree with this determination, you have FOURTEEN 
(14) DAYS from the date of mailing to file a protest. A protest 
must be in writing and signed by an interested party. The protest 
can be submitted by faxing to (208) 334-6440 or mailed to the Idaho 
Department of Labor Attention Appeals Bureau, 317 W. Main St. Boise 
ID 83735-0720. If the protest is mailed, it must be postmarked no later 
than the last day to protest. If the protest is faxed, it must be received 
by the Appeals Bureau by 5:00 pm (as of the time zone receiving the 
appeal) no later than the last day to protest. Email protests will not be 
accepted. If no protest is filed, this determination will become 
final and cannot be changed. If you have any questions about this 
determination or filing a protest, please contact the Department at the 
number listed above. 
Exhibit 19, p. 2 (emphasis original). 
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On that same day, the Department also mailed two Determinations of 
Overpayment to Claimant's mailing address at 618 N. Park Drive. Exhibit 20. In the 
top left corner of each single page Determination of Overpayment the Department 
gave Claimant the following information: 
DATE OF MAILING 
08/13/2013 
FINAL DATE 
08/27/2013 
Exhibit 20, pp. 1-2 (emphasis original). A box in the middle of each Determination of 
Overpayment gave Claimant the following protest rights: 
If you wish to protest the AMOUNT OF THE OVERPAYMENT, the 
protest may be filed at your Department of Labor Office by the "FINAL 
DATE" shown. If you mail your protest it must be postmarked by the 
"FINAL DATE" shown. 
Exhibit 20, pp. 1-2 (emphasis original). The date of August 27, 2013, was clearly 
shown on all three Determinations to be the final date for timely filing a protest. 
Exhibits 19-20. 
Claimant moved on August 21, 2013, and gave the U.S. Postal Service (Postal 
Service) a change of address. Tr. p. 6, LL 9-10, 18-24; p. 9, LL 3-15; p. 16, LL 8-15. 
On August 24, 2013, Claimant received forwarded mail containing the 
Determinations. Tr. p. 7, LL 2-9. Claimant "glanced" at one or all of the 
Determinations and then put them away. Tr. p. 11, LL 23-25; p. 12, LL 1-2. Claimant 
did not look at the Determinations again until August 26, 2013. Tr. p. 12, LL 9-18, 
BRIEF OF RESPONDENT 
DEPARTMENT OF LABOR 
4 
23-25. 
Claimant "found" the Determinations again while he was off work to move on 
the 26th . Tr. p. 13, 11. 14-24. Claimant looked at his mail containing the 
Determinations again on August 27, 2013, but it was after 10:00 p.m. and "past the 
date." Tr. p. 14, 11. 8-15. Claimant had questions about the Determinations and 
decided to wait to do anything about them until he talked to his mother's boyfriend. 
Tr. p. 14, 11. 16-25; p. 15, LL 1-2. Claimant failed to file a timely protest by August 
27, 2013. Tr. p. 7, 11. 18-21. Instead, two days later, on August 29, 2013, the 
Department received a letter from Claimant, via facsimile, protesting the 
Determinations along with notification of his change of mailing address. Exhibit 22; 
Tr. p. 8, LL 3-13. 
ISSUES ON APPEAL 
I. 
Is there substantial and competent evidence m the record to support the 
Industrial Commission's factual findings and conclusion that Claimant failed to file 
a timely appeal of the August 13, 2013 Determinations? 
II. 
Did the Industrial Commission err m denying Employer's Request for 
Reconsideration? 
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STANDARD OF REV1EW 
In an appeal from Commission decisions, this Court's review is limited to 
questions oflaw. Idaho Const. Art. V, § 9; Pimley v. Best Values, Inc., 132 Idaho 432, 
434, 974 P.2d 78, 80 (1999). "The factual findings of the Commission will be upheld 
provided they are supported by substantial and competent evidence." Mussman v. 
Kootenai County, 150 Idaho 68, 244 P.3d 212, 215 (2010). "Substantial and competent 
evidence is relevant evidence that a reasonable mind might accept to support a 
conclusion." Id. 
It is for the Commission to determine the credit and weight to be given to the 
testimony admitted. Bullard v. Sun Valley Aviation, Inc., 128 Idaho 430, 432, 914 
P .2d 564, 566 (1996). "The Commission's findings will not be disturbed solely because 
there is conflicting evidence in the record or because the Court may have reached a 
different conclusion." Mussman, 244 P.3d at 215. The Commission's conclusions 
regarding the credibility and weight of evidence will not be disturbed unless the 
conclusions are clearly erroneous. Oxley v. Medicine Rock Specialties, Inc., 139 Idaho 
476, 479, 80 P.3d 1077, 1080 (2003). This Court views all facts and inferences in the 
light most favorable to the party who prevailed before the Commission. Mussman, 
244 P.3d at 215. 
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ARGUMENT 
I. 
There is substantial and competent evidence in the record to support the 
Industrial Commission's factual findings and conclusion that Claimant 
failed to file a timely appeal of the August 13, 2013 Determinations. 
Notice of a Department determination is "deemed" served when mailed to a 
claimant's last known address and "shall be deemed complete on the date of mailing." 
LC. § 72-1368(5). The word "deemed" is interpreted as creating a conclusive 
presumption. Striebeck v. Employment Security Agency, 83 Idaho 531, 537, 366 P.2d 
586, 591 (1961). There is no dispute in the record that on August 13, 2013, the 
Department mailed three Determinations to Claimant at the 618 N. Park Drive 
address he gave the Department in January, 2013. Tr. p. 15, LL 21-25. The date 
indicated on Department determinations as the "Date of Mailing" or "Date Mailed" 
shall be presumed to be the date the document was deposited in the United States 
Mail. IDAPA 09.01.06.012.03. There is also no dispute in the record that on August 
13, 2013, the 618 N. Park Drive address was Claimant's last known address. Exhibits 
19 and 20; Tr. p. 5, LL 22-25; p. 6, LL 1-2; p. 15, LL 21-25; p. 16, LL 1-25; p. 17, LL 1-
6. 
Claimant had fourteen days after notice of service on August 13, 2013, or until 
August 27, 2013, to file a timely appeal of the Determinations he received. R. p. 22 
and Idaho Code § 72-1368(3)(c). Instead of following the directions prominently 
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displayed in the Determinations for filing a timely appeal, Claimant sent a letter via 
facsimile to the Department on August 29, 2013, apologizing that his appeal was 
"past the Deadline for Appeals" because he was moving. Exhibit 22, p. 2. 
This Court has repeatedly held that the statutory requirements governing the 
right of appeal under the Employment Security Law are mandatory and 
jurisdictional. Smith v. Idaho Dep't of Labor, 148 Idaho 72, 74, 218 P.3d 1133, 1135 
(2009); Moore v. Melaleuca, Inc., 137 Idaho 23, 26, 43 P.3d 782, 785 (2002); Welch v. 
Del Monte Corp., 128 Idaho 513, 515, 915 P.2d 1371, 1373 (1996). A party who fails 
to appeal an eligibility decision within fourteen days after notice loses the right to 
have the decision reviewed. Fouste v. Department of Employment, 97 Idaho 162, 168, 
540 P.2d 1341, 1347 (1975). 
The Commission found that because of "personal priorities" Claimant failed to 
file an appeal by the last day to protest. R. p. 19. At the hearing, Claimant testified 
that he received and "glanced" at one or all of the Determinations prior to the final 
date for filing a timely appeal and then put them away. Tr. p. 11, 23-25; p. 12, LL 1-
2. Claimant did not do anything with the determinations because he was moving and 
he wanted to talk to his mother's boyfriend. Tr. p. 12, LL 23-25; p. 14, LL 22-25. 
The Commission found the Eligibility Determination warned Claimant of the 
importance of filing a timely protest. R. p. 22. In the Eligibility Determination 
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Claimant received the Department told him August 27, 2013, was his last day to 
protest warned him that: 
If you disagree with this determination, you have FOURTEEN 
(14) DAYS from the date of mailing to file a protest. A protest 
must be in writing and signed by an interested party . .. If no 
protest is filed, this determination will become final and cannot 
be changed. 
Exhibit 19, p. 2 (emphasis original). The Commission concluded that protest periods 
were mandatory and jurisdictional and neither it nor the Department could extend 
the protest period to make Claimant's protest timely. R. p 22. Substantial and 
competent evidence supports the Commission's conclusions. 
In his Appeal to the Commission and in Appellant's Brief, Claimant argues he 
was the victim of postal error and as such the time for filing his appeal should be 
tolled. Appellant's Briefp. 8-10; R. p. 8. Claimant relies on IDAPA 09.01.06.017.01.a. 
that provides: 
If a party establishes by a preponderance of the evidence that notice of 
a Department determination was not delivered to the party's last known 
address within fourteen (14) days of mailing ... because of delay or error 
by the U.S. Postal Service, the period for filing a timely appeal shall be 
deemed to have been fourteen (14) days from the date of actual notice. 
Claimant contends that forwarding of the Determinations by the Postal 
Service constitutes error under this rule making his appeal timely. Appellant's Brief, 
p. 9. However, Claimant provided no evidence of a delay or deficiency caused by the 
Postal Service. When the Determinations were mailed on August 13, 2013, they were 
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mailed to Claimant's last known address. Any delay in receiving the Determinations 
was caused by Claimant when he notified the Postal Service of his change of address 
on August 21, 2013. Tr. p. 6, LL 9-10, 18-24; p. 9, LL 3-15. 
Claimant has the burden of proof whenever his claim for benefits is questioned. 
Parker v. St. Maries Plywood, 101 Idaho 415, 418, 614 P.2d 955, 958 (1980). In Moore, 
a case relied on by Claimant, Tina Moore did more than merely allege postal error. 
She provided a letter from the Postal Service supervisor stating that if error occurred, 
the Postal Service would bear the fault for the error. Moore, 137 Idaho at 27, 43 P.3d 
at 786. 
Here, the evidence in the record indicates the Postal Service acted properly 
and promptly by forwarding Claimant's mail to his new address a mere three days 
after he filed his change of address. While it is true changing his address with the 
Department would not have made a difference because the Department had already 
mailed the Determinations, Claimant was not denied the opportunity to appeal. 
Claimant received the Determinations on August 24, 2013, three days before the last 
day to protest. Tr. p. 7, LL 2-9. As the Commission found Claimant's attempt to 
appeal was not thwarted by postal error or by a lack of time, but by his lack of 
attention. R. 19. 
Claimant argues, based on the Court of Appeals holding in Brown v. Brown, 
157 Idaho 522, 337 P.2d 681 (Ct. App. 2014), that this Court should expand the 
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Department's postal error rule to make his untimely appeal timely. In Brown the 
clerk of the court attempted to comply with Idaho Rule of Civil Procedure 77(d) by 
faxing a divorce decree to the parties' counsel. Brown, 337 P.3d at 682. One of the 
parties received the decree, but the other party did not. Id. That party's counsel did 
not receive notice of the decree until 40 days after the decree was entered. Id. The 
Court reasoned that the complexity of the appellate process and problems counsel 
had contacting his client to get authorization to appeal denied that party the 
opportunity to file a timely appeal. Brown, 337 P.3d at 685. Claimant argues similar 
considerations are at play here. 
Unlike Brown, there was no defect in the service Claimant received. The 
Department mailed the Determinations to Claimant's last known address, pursuant 
to Idaho Code § 72-1368(5), and they were deemed served on "Date of Mailing," 
August 13, 2013. Exhibits 19 and 20; IDAPA 09.01.06.012.03; Striebeck, 83 Idaho at 
537, 366 P.2d at 591. And further, although Claimant asserts in his brief that the 
appellate process under the Employment Security Law and the appellate process in 
civil litigation cases are "very similar" nothing could be further from the truth. 
Appellant's Brief, p. 10. Neither the Rules of Civil Procedure nor the provisions of 
the Idaho Administrative Procedures Act apply to proceedings before the Department 
or the Industrial Commission. I.C. § 72-1368(12); I.R.C.P. l(a); Dypwick v. Swift 
Transp. Co., 147 Idaho 347,349,209 P.3d 644, 646 (2009). 
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Rather, Idaho's Employment Security Law is the result of a federal-state 
partnership created under the Social Security Act. 42 U.S.C. §§ 501-504, et seq. The 
Act requires states to provide certain procedural safeguards for individuals filing for 
unemployment benefits. Wilkinson v. Abrams, 627 F.2d 650, 653 (3rd Cir.1980). 
Those requirements include providing methods of administration as determined by 
the Secretary of Labor to be reasonably calculated to insure payment of employment 
benefits when due. 42 U.S.C. § 503(a)(l) and (3). Federal regulations require that 
state law include provision for: 
(1) Hearing and decision for claimants who are parties to an appeal from 
a benefit determination to an administrative tribunal with the greatest 
promptness that is administratively feasible, and 
(2) Such methods of administration of the appeals process as will 
reasonably assure hearing and decision with the greatest promptness 
that is administratively feasible. 
20 C.F.R. § 650.3. The Secretary has interpreted 20 C.F.R. § 650.3 to require appeals 
be simple, speedy and inexpensive. 1 Unemployment Insurance Program Letter 
(UIPL) 26-90. Simple and inexpensive so that a claimant should be able to 
understand appellate procedures and protect their rights without the need of securing 
legal representation. UIPL 26-90. Speedy so they can be decided with the greatest 
promptness administratively feasible. UIPL 8-75 
1 Agency interpretations are entitled to judicial deference. Skidmore v. Swift & Co., 323 U.S. 134, 
139-40, 65 S. Ct. 161, 164, 89 L. Ed. 124 (1944). 
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The Department's process is designed to protect the parties' rights without the 
need for legal representation. Proceedings before an appeals examiner are "de novo." 
IDAP A 09.01.06.026.10. The appeals examiner cannot simply rely on the parties to 
prove their case. The appeals examiner functions as a fact finder, not solely as a 
judge. IDAPA 09.01.06.026.11. The appeals examiner has the responsibility of 
developing all the information reasonably available. Id. 
In Fouste, this Court concluded "Idaho's scheme for administering the 
unemployment compensation system conforms in all respects with the letter and 
spirit of 42 U.S.C. 503(a)(l)." Fouste, 97 Idaho at 166, 540 P.2d at 1344. This Court 
held, the time for perfecting appeals is reasonable and the 14 day limitation strikes 
a necessary balance between a claimant's right to appeal and the Department's need 
to handle its affairs in an expeditious and efficient manner. Fouste, 97 Idaho at 167-
168, 540 P.2d at 1346-1347. 
The Department's rules reflect the federal direction given by the Secretary of 
Labor. Unlike the party in Brown, who was hampered by a long list of requirements 
for filing an appeal pursuant to I.R.C.P. 83(£), all an unemployment benefit claimant 
needs to do is provide a protest in writing, signed, that contains words that, by fair 
interpretation, request the appeal process for a determination. Brown, 337 P.3d at 
685; IDAPA 09.01.06.012.01. In other words, all a Claimant needs to do is say in 
writing "I protest." 
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Claimant was not hampered by his counsel's inability to meet with him and 
get authorization to appeal. There is no indication in the record Claimant's appeal 
was delayed by his desire "to seek the advice of legal counsel." R. p. 26. There is 
nothing in the record suggesting Claimant was seeking representation when he 
received the Determinations or that he intended to find counsel prior to filing an 
appeal. Rather, Claimant had other things to do and decided not to act on them 
immediately. Claimant testified that he "glanced' at the determinations and put 
them away because he was working and moving. Tr. p. 6, LL 9-10; p. 11, LL 23-25; p. 
12, LL 1-2; p. 13, LL 14-24. He also testified that he wanted to talk to his mother's 
boyfriend before filing an appeal. Tr. p. 14, LL 16-25; p. 15, LL 1-2. Ultimately 
Claimant was able to draft an appeal that would have been adequate if it had been 
timely filed. Exhibit 22. 
Nothing in Brown is similar to this case. Here, as the Commission found, the 
Eligibility Determination warned Claimant of the importance of filing a timely 
protest, warning him that if he failed to do so it would become final and could not be 
changed. R. 22. It was not the complexity of the appellate process that kept Claimant 
from filing a timely appeal, he had other priorities and simply opted not to comply 
with the reasonable time limitation in the statute. 
BRIEF OF RESPONDENT 
DEPARTMENT OF LABOR 
14 
IL 
The Industrial Commission did not err in denying Employer's Request 
for Reconsideration. 
A motion for reconsideration is governed by Idaho Code § 72-1368(7), which 
provides in part, that "within twenty (20) days from the date of filing the decision, 
any party may move for reconsideration of the decision or the commission may rehear 
or reconsider its decision on its own initiative. The decision shall be final upon denial 
of a motion for rehearing or reconsideration or the filing of the decision on 
reconsideration." Rule 8(F) of the Commission's Rules of Appellate Practice and 
Procedure Under the Idaho Employment Security Law provides that the 
reconsideration request identify the legal justification upon which the motion is 
based. The Comment to this rule provides: 
A request for reconsideration will ask that the Commission reexamine 
its decision in light of additional legal arguments, a change in law, a 
misinterpretation of law, or an argument or aspect of the case that was 
overlooked. A request for reconsideration that is based on a legal 
argument which could have been raised earlier in the proceeding will 
not ordinarily be granted. The intent is to provide a format for legal 
critique, but discourage reactionary motions when a party merely wants 
the Commission to "think it over again." 
Comment to Rule S(F) R.A.P.P. 
Claimant asked the Commission to take into consideration several domestic 
relations cases determining whether notice was adequate under the circumstances. 
R. p. 26. Claimant also renewed his argument that he was the victim of postal error. 
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R. p. 25-26. In addition, he argued the Commission misapplied Haching v. 
Department of Employment, 98 Idaho 839, 573 P.2d 158 (1978). Although Claimant 
cited the Commission's comment, he failed to heed its warning. R. p. 25. He raised 
arguments "which could have been raised in earlier proceedings." Comment to 
R.A.P.P. 8(F). His Motion for Reconsideration simply asked the Commission to "think 
it over again." Id. 
Clearly, the domestic relations cases he raised could have been raised earlier. 
Given the vast difference between the appellate process under the Employment 
Security Law and civil litigation they were not relevant. Changing his address with 
the Department would not have made a difference and was clearly not relevant in 
this case. However, the Commission's discussion of it does not change the facts it 
found ultimately compelling. Claimant had time to protest the Determinations he 
admittedly did not closely review. R. pp. 29-30. He was not the victim of postal error. 
R. 29. Claimant failed to file a timely protest because he had, in his opinion, more 
pressing personal priorities. Substantial and competent evidence supports the 
Commission's conclusion denying Claimant's Request for Reconsideration. 
CONCLUSION 
Because Claimant's appeal of the determinations was untimely filed, the 
Industrial Commission correctly concluded that it had no jurisdiction to consider the 
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merits of the appeal. The Department therefore asks that the Court affirm the order 
of the Commission dismissing the appeal. 
Respectfully submitted, 
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